same time, cestui or one of several cestuis. Under the third class of cases it is necessary to consider the so-called tentative trust. There is no common agreement as to the exact time when.the trust is created, if at all. If one is created may it be terminated in whole or in part by the settlor's own act? What bearing does the death of a settlor have upon the matter? Again, courts of equity must determine to what extent they should protect contingent interests and whether the legal conclusion involved in the rule against perpetuities, that the possibility of having issue continues as long as life itself, should be followed. Finally, the object of creating a private trust may have been accomplished or may have failed, and that where there has been an express provision made for its termination, or where no such provision has been made. Should it be terminated, and if so should the trustee make an express conveyance? The present paper contemplates a consideration of these various problems.
TRUSTS CREATED FOR SETTLOR'S SOLE BENEFIT
What is the nature of a trust created for the benefit of the settlor alone? It is well settled that his creditors can defeat it,2
and it makes no difference whether it was iLtended to be spendthrift or not. When such a trust is created there is usually a provision that if the cestui should die during the continuance of the trust, the property shall be subject to disposal under his will, and, if he leaves no will, then it is to be transferred to those who would take by the statute of intestate succession.
Does such a provision create any interest in possible devisees or legatees, or in heirs or distributees? It clearly creates no interest in beneficiaries under a possible will, because no interest can vest under a will until the testator has died. It has sometimes been thought that heirs or distributees have a contingent interest. Of course the trustee would be obliged to transfer to them if there were no will, since the only other alternative would be for him to keep. Thus, the instrument creating the trust gives such heirs or distributees nothing they would not otherwise have received. But precisely what is the significance of such a provision? "A man cannot by deed inter vivos make a gift to his own heirs or next of kin." In Doctor v. Hughes 3 the settlor conveyed certain premises to a trustee on trust to pay from the rents a certain sum annually to the settlor for life, and, on his death, to convey the premises to his heirs. The intention to make a gift to one's heirs could not be more strongly shown. Judge Cardozo held that the settlor's two daughters took no interest thereunder. Their creditors could not levy on any interest therein. Heirs must take by descent. The testator had a reversion, not a remainder, and he did not by the words used convert the reversion into a remainder and give them the remainder. "A man cannot either by a conveyance at common law, by limitation of uses, or by devise, make his right heir a purchaser ........
Here the settlor merely and superfluously reserved a reversion. 4 This rule has been overlooked in Pennsylvania. 5 A different result may be reached when the word "heirs" is to be interpreted to mean "children." 0 But in Miller v. Fleming 7 effect was not given to such intent.
Having discovered that such a settlor-cestui can not protect himself against the claims of creditors, and also that he has created no interest in another, the question still remains: may he revoke at will if no power to revoke is expressly retained, or if the trust is expressly made irrevocable? Does such a transfer to a trustee create a contractual obligation such that the trustee has an interest in compensation to accrue, and may himself prevent a revocation? There is no authority for saying that a trust will be continued for the benefit of the trustee solely, but there is abundant authority for the statement that he alone has no such interest as will prevent a termination of the trust., In several cases the trustee unsuccessfully sought to resist the termination of the trust because of his own interest. In most cases there is a conveyance to the trustee of the trust property with an agreement for compensation for services. Such an agreement would result at most in a unilateral contract, revocable at any time before the services are performed.
Assuming then that no other interest is involved than that of the cestui, may he revoke at will, with cause or without cause, whether the original purpose is accomplished or no? Many of 41 TIFFANY, REAL PROPERTY (2d ed. 1920) 470; 2 WASIIBURN, REAL PROPERTY (Wurts, 6th. ed. 1902 the cases involve the transfer by a single woman of her property in trust for her own benefit, in anticipation of marriage, in order to prevent control of the property by her future husband. If she marries and her husband later dies, she may usually have the trust terminated. 9 This is also the English rule.0 In Rhode Island, she may have a re-transfer before the death of her husband, since under the statutes the husband could exercise no legal control.-1 But in Pennsylvania, whether the purpose is or is not to protect the property from the control of her future husband, she cannot revoke the trust. It "would afford her the means of working her own ruin." The court will determine whether the continuance of the trust is for her best interest.' 2 In Massachusetts, also, power to revoke has been denied during the life of the husband. It was held that a voluntary settlement could be set aside only on proof of mental incapacity, mistake, fraud or undue influence.' 3 Possibly the result in this case could be supported on the theory that an interest vested in possible children of the marriage, but no notice was taken of such possible interests. It appears then, that a revocation may, except in Pennsylvania and Massachusetts, be had under such circumstances. But it might be urged that here the purpose of the trust is really accomplished and that these cases do not directly bear upon the problem of whether a sole cestui may generally revoke without specific grounds other than his desire so to do.
It seems clear that he should be allowed to revoke if he was over-persuaded, and if he signed an irrevocable transfer believing it to be revocable; 14 and if he has no independent advice and the trust was created on the suggestion of the trustee. Pa. 218, 56 AtL 425 (1903) .
6 Sands v. Old Colony Trust Co., supra note 13.
"At first blush it would seem that one who was compos mentis and sui juris, who has voluntarily made a deed for his own benefit, and by it granted no vested right to another, should have the power to control his own affairs and revoke the power whenever he felt disposed to do so."
But it declared this was not the law, and that when a mentally inferior person, though compos mentis, and having sufficient mental power to make the conveyance, did convey in trust, he could not revoke it. The conveyance here was made on the advice of the trustee who was to receive a liberal compensation, had unlimited powers, and had given no security. In Massachusetts the same answer was given to the cestui as to a woman who conveyed in contemplation of marriage and wished to revoke after her husband's death. In Sands v. Old Colony Trust Company 1 the same court mistakenly held that an interest vested in the heirs, and gave for. denying the right to revoke this reason-that the heirs had a contingent interest. It seems likely also that there was a misapplication of the Claflin doctrine. In support of its view six prior cases were cited in all of which, however, the result was sound because in fact others than the settlor were interested, and so none was in point. On the other hand Mr. Justice Holmes, when on the Massachusetts bench, held 1 that a similar trust "was a naked one which the beneficiary could terminate as a matter of right." It was also held 20 that, "the trust being created by herself, and she being the cestui que trust, might terminate the trust at her pleasure." It is clear that a resulting trust may be terminated at the will of the cestui, when the cestui has paid the price and taken title in the name of another. 21 In New York, such a sole cestui may revoke under a statutory provision which allows, under proper circumstances, a revocation on the written consent of all concerned.22 The statute, however, was intended to apply to cases where the settlor was a different person and not the cestui, and the case might very well have been so decided without reference to the statute.
Finally, several courts have held that such a trust may be revoked at will either with or without cause, and whether the original purposes were accomplished or not. These cases are not to be confused with those which follow the Claflin doctrine. In a recent Kentucky case 23 the court held that such a beneficiary had the power to revoke without assigning any reason, and without the consent of the trustee. Earlier contrary decisions were exprdssly overruled which had required a sufficient reason to be shown before a termination of the trust would be ordered. Likewise, in Maryland, a few years ago, a far-reaching opinion was handed down which may be regarded as going further and giving the rationale of such result. -' A, the life tenant of certain lands, conveyed his interest to T in trust for his own benefit because of the condition of his health. Later the remaindermen petitioned for a partition of the land, having procured A's consent thereto. The trustee objected, and the trust instrument expressly provided that the trust should be irrevocable. The court held in substance that the legal control of the trustee was equivalent to a revocable power to manage and control the property, and, as it was not coupled with an interest, it was revocable at will in spite of the provision against revocability. Precisely the same result was reached in West Virginia about the same time in a case involving essentially the same parties, but different property. 25 That the settlor-sole beneficiary may have a reconveyance is well settled in England. The same principle was applied in a recent inheritance tax case.
27 H had made a will giving his property to certain beneficiaries. On being advised of an increase in the inheritance tax rate, soon to be effective under a statute already passed, he conveyed the property described in the will to a trustee, to be held for the purposes of his will, the interest to be paid to himself for life. In an action by the State Comptroller to recover the inheritance tax upon the property so conveyed in trust, it was held that this settlor-cestui luvd full power to recall the title from the trustee at any time inmsmuch as ;zo one else than Mhmself was interested in the trust estate. Since he could cancel the trust at will, the only final disposition he had made was by will, and the property was subject to the inheritance tax. Here, again, the court in effect held that the trustee had merely a revocable power. 
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THE CLAFLIN DOCTRINE
Where a settlor settles property in trust for his own benefit solely, it is believed that he should have the power to terminate the trust at will, and that the weight of authority is in accord with this view.
Does it make a difference if a third person creates the trust and postpones according to his own notions of propriety, the enjoyment of the corpus? Of course if no trustee were named, no trust would be created, and there would be no valid postponement of the vesting of the legal interest. 28 This raises the problem involved in the so-called Claflin doctrine.
2 9 This doctrine is assumed to be stated with substantial accuracy somewhat as follows: a settlor may institute a trust for the benefit of another person, giving such cestui the entire equitable interest in the trust res, but may postpone the transfer of the legal interest to the beneficiary according to his own notions of propriety, during the life of the beneficiary. A court of equity will not in such case decree the transfer of the legal title contrary to the expressed desire of the settlor.
The English rule seems clearly to be that when a trust is established by a third person for the benefit of a sole cestui, and the enjoyment of the corpus is merely postponed, the cestui if sui juris may have the trust terminated. 30 The same rule applies when the beneficiary is a charity, 31 and to the case where the beneficiary is a mere annuitant, for he may have the value of the annuity, since it would be idle to direct the purchase of an annuity which the beneficiary could sell at once. 32 The English courts then deny the power of a settlor to give the entire equitable interest to a cestui, who is sui juris, and also to postpone the enjoyment of the corpus in possession. The principle would seem to be the same whether the postponement were for the life of the beneficiary or for a term of years.
A similar rule was followed in Michigan, though the trust was active, inasmuch as there was no means of preventing the bene- to be used for their benefit in such a way that no one else can have an interest in it, they thereby become in effect the absolute owners of it, and may exercise all the rights belonginj to that relation." Again, in Sears v. Cwate, 3 the trustee was to pay the cestui a sum of money on the latter reaching his majority, then an annuity in varying amounts for life, but there was no gift over of the corpus. The equitable remainder therefore vested in the equitable life tenant by intestate succession. The court held that since the cestui could alienate his interest, and his creditors could reach the property, there was no sufficient reason why the trust should not terminate. In Black v. Bailey '( a similar trust was terminated, the reason assigned being not that given by the English and some American courts, but because the expense of maintenance was proportionately too large. Whether there is one cestui or several would seem to make no difference, provided they are all sui juris and consent. In California it has been held that, if the beneficiaries are all szi juris and join in the request, the trust should be terminated; 3 as also in Virginia and in Maine. 3 8 But in these latter cases there was no clearly specified period of postponement.
Suppose tHe beneficiary for life or for years should acquire the remainder either by purchase or by descent; would that make a difference? There are five situations: (a) the equitable life beneficiary acquires the legal remainder; :1 (b) the equitable life tenant surrenders to the legal remainderman; 40 (c) the equitable life tenant and the legal remainderman convey to a third person; 41 (d) the trustee is or becomes one of several cestuis or the cestui is or becomes one of several trustees; 42 (e) the equitable life tenant acquires the absolute equitable remainder. 43 In these situations it is frequently said that the trust will be terminated because there is a merger, but that is clearly not an accurate use of the term. In the first situation, unless the trustee joins, a legal remainder does not coalesce with the equitable life estate. In the fourth one there is no merger where there are either more cestuis than trustees, or more trustees than cestuis, because the cestuis, as such, have individual interests, but the interests of the trustees are joint. In the last situation, it should make no difference whether the cestuis' interest was absolute in the original creation, or whether it became absolute later. So far as calling for the legal title is concerned, there is no problem of merger.
The fact of merger is not the real reason. Where the life cestui has alienated his interest, either to the remainderman, or to a third person, the real reason for terminating the trust is that the object, the protection of the life cestui, can no longer be accomplished, and there exists no further reason for the separation of the legal and equitable titles. In B'oson '. Thowpson 1 where the legal remainderman acquired the equitable interest, it was said that no merger would arise without the consent of the court. In Ives v. Harris -15 the beneficiary of an equitable fee conveyed to another who was allowed to terminate the trust.
Where the equitable life tenant acquires the legal, remainder, as well as where he acquires the equitable remainder, it is not quite so clear that the original object of the trust can no longer be accomplished. In general, however, the same result is reached,4 6 except when the trust is spendthrift. 47 If the purpose was the protection of the legal remainderman, of course that reason no longer remains. 4 8 Frequently a partition is called for where the equitable life tenant acquires only a partial interest in the remainder.' 9 One reason for the general result may be that this situation is often called a merger, and further, it resembles the other types of cases. Not all courts, however, permit the trust to be terminated, even though the trust was not spendthrift.2°I f the original trust purpose can no longer te accomplished, it is within the competency of a court of chancery to terminate the same, and a constructive trust arises for the benefit of the settlor or his heirs, as a rule, where there was no consideration 1080 YALE LAW JOURNAL paid by the trustee 5 1 It may be desirable to modify and retain the trust. In one case a power of sale not given by the trust instrument was created by the court when the object of the trust, the provision of the cestui, could not otherwise be accomplished. The land, the subject matter of the trust, was almost valueless for rental purposes, but had large value if it could be subdivided and sold for residential purposes.
2
Generally the court will not control the discretion of a trustee; 53 but in Viall v. Rhode Island Hosp. Trust Co., 4 where the testatrix gave discretion to the trustee to transfer the trust property to the cestui if in the judgment of the former the cestui became competent to manage the property successfully, it was held that the trustee should be compelled, contrary to his will, to terminate the trust by transferring the property to the cestui. The evidence showed that the latter was sober and thrifty and profitably occupied his time.5
The so-called Claftin case, 56 the weight of American opinion. The court believes that the settlor's purpose should be carried out. He wishes to protect the cestui against his own extravagance. But suppose the equitable interest is assignable (thus differing from a spendthrift trust), and the cestui has assigned. It would seem now that the trust should terminate because the object can no longer be accomplished, and there is no purpose in maintaining a trust as mere machinery. Massachusetts still holds that such assignment does not prevent the postponement. Neither does the fact that his creditors may seize upon the cestui's interest affect the result in the court's opinion.5 7 Yet some courts, while following the rule of the Claflin case generally, allow a termination of the trust under special circumstances, though the purpose is not accomplished and has not failed; as where the trust is maintained at too high a proportionate cost,n 8 or the cestui makes out a meritorious case for the possession of the corpus at once.z This later came to be regarded as the rationale of the decision in Sears v. Choate, distinguishing it from the Clafli case. Some courts will not permit the termination of a trust in any case where that would conflict with the settlor's intent.0
It is submitted that an unfortunate view prevents the termination of a trust where an equitable fee is granted and the beneficiary calls for the legal fee, if it does not appear that the purpose of the trust was to protect the estate of a married woman. 6 1 THE SPENDTHRIFT TRUST The doctrine of the spendthrift trust may be defined somewhat as follows: a settlor may establish a trust for the benefit of another person and by the use of proper words may insure that such cestui shall have the benefit of the income of the trust res for life or any shorter period. The interest of the cestui is not liable to be taken for his debts, and probably cannot be alienated by him. In most states the doctrine does not apply to equitable fees in land, nor to absolute equitable interests in personalty. This paper is not concerned primarily with the doctrine as a whole, but with only certain features of it or situations that look like it, and with the question of whether the trust in these other situations may be terminated.
It is a well established rule that a spendthrift trust, created by the settlor for the settlor's own benefit, is ineffective as against the claim of creditors. 6 2 In Egbert v. De Solms, 3 where the husband and wife created a trust for their own benefit for life and gave the corpus over to their children, it was held that the trust was ineffective except as to the remainder to the children, which vested in the children. In McIlvaine 'v. Smith 01 it was held that while such a trust was invalid, yet levy of execution in legal proceedings could not be had, for it was not liable to common law execution. In Bank of Commerce v. Chambers "-the wife had created a trust to pay the income to her husband for life free from the claims of his creditors. Such trust without more would have been valid, since the spendthrift trust rule prevails in Missouri, but in order for the husband to avail himself of this equitable interest created by his wife's will, he was obliged to surrender his right of curtesy in her land. It was held that he thereby became a purchaser of his interest in the spendthrift trust, and therefore the situation was similar to the case where one creates a spendthrift trust for his own benefit and that the property so received is liable to the claims of creditors. Similarly, in McColgan v. Magee, 0 the settlor had given property on a spendthrift trust for the benefit of his four sons with a provision, however, that they might terminate this trust by mutual agreement. The sons by agreement, terminated this trust, but as a part of the agreement a similar trust was created of the share of one of them, A. It was held, therefore, that since A paid a consideration for his interest in this new trust, the said trust was invalid. The gift was not from the brothers, and they gave up nothing of interest to themselves, but merely made his contingent right a vested one. In New York it has been held that the statute, forbidding the disposing by the cestui of his interest in earnings and profits from land does not apply in cases where a trust is created by the settlor for his own benefit.
7
However much a settlor may intend to create a trust, if he does not separate the beneficial from the legal interests, no spendthrift trust can be created, as for example, in Hahn v. 
1082
Hutchinson,, s where the settlor gave her property to her husband in trust. The husband, however, was given the privilege of using as much of the income as he desired, and it was not to be liable for his debts. The remainder was to go over to her children. No trust having been created, and since he was the holder of the legal title for life, his interest is liable for the payment of his debts.
9
The idea of spendthrift trust has taken a very firm hold in this country. To such an extent is this true that in many cases spendthrift trusts have been created by the court rather than by the settlor. That is to say, the court has found an intention on the part of the settlor to create a spendthrift trust where there were no earmarks of the same, such as were at one time thought to be necessary. 70 But it was held that support out of a particular fund made the interest inalienable, though a mere trust for support does not create a spendthrift trust. In Pennsylvania it has been considered that the fact that there was no gift over after the so-called spendthrift trust for life is immaterial.
1
In Stambavgh's Estate 7 2 a spendthrift trust was held to have been created, though there was little indication of an intention to create such a trust. In Kreb's Estate 7 the settlor ordered the trustee to pay one of his children sufficient to meet his wants, and the court held that "the creation of a trust, whether temporary or continuous, is entirely consistent with the devise of an absolute interest." In this case the trust consisted both of realty and of personalty. It has been sometimes asserted that a trust in England may even be valid though the only active duty is to stand between the cestui and his creditors. 74 In New York, by statute, if there is a direction to apply the rents and profits to the use of a cestui, the trust is necessarily 68s 159 Pa. 133, 28 Atl. 167 (1893 It is considered in Pennsylvania that the gift of net income from property does not create a fee estate, although there is no gift over; that in order that the gift of income (that is to say, rents and profits on land or interest from funds) may create a fee where there is no gift over, the gift must be of the gross income.
70
This court also lays down the rule as to how it may be determined whether a given trust is a spendthrift trust or not. The evidence need not come from the instrument creating the trust, but the court may direct its attention to the circumstances arising 'at the time the will was made; consequently, when a trust is created for a son, since the evidence shows the son is a drunkard and improvident, a spendthrift trust will be held to have been intended. The court also seems to hold that, if we are to assume an equitable fee is created in the cestui, then the alienation of an equitable fee may be restrained. Even though a cestui of a spendthrift trust becomes the heir to the remainder, the trust may not be terminated. 77 In Georgia the fact that there is a remainder over after a life estate will not prevent the termination of a spendthrift trust created for the life of one who is sui juris although, under certin circumstances, it is held that a spendthrift trust may be valid.7
8
Where a settlor creates a spendthrift trust for his son for life, remainder in trust for the son's children for life, and these same children become entitled to the remainder, the trust may be terminated because the spendthrift trust was for the son only, and the trust for the children was not regarded as a spendthrift trust, and therefore the purpose was accomplished. held to be terminable when the purpose has been accomplished.8'
In the case of a trust established by a third person for the benefit of a married woman, to prevent the husband from acquiring interest in, or control over, the property conveyed, if the husband dies or the spouses are divorced the trust may ba terminated as the purpose of it has been accomplished even though the trustee has active duties to perform.82 This is particularly true in those cases where the husband himself has been made the trustee.
There are other types of cases where the trust is terminated, contrary to the terms of the instrument creating it, because the purpose has been accomplished. 3 Thus, in Coltmfin v. Moore," 8 the testator created a trust, the properties to be held by the trustee for twenty years for the purpose of raising an annuity for his widow, remainder to his children; but if at the end of twenty years no child nor the issue of a child was alive, the remainder was given to the District of Columbia for the purpose of establishing a trust for the benefit of destitute and respectable females. The gift over was invalid, and as the trust was being maintained at a disproportionate expense, it was terminated in conflict with the settlor's instructions. In Re Packer's Estate " the trust to continue for twenty-one years was terminated before the period expired. In Donaldson v. Allen ", the testator gave both productive and unproductive property in trust for management and sale, with discretion in the trustee as to the time of sale. The unproductive property was held a long time and there was but slight increase in the value of it. The court held that this active trust should be terminated, since the carrying charge far exceeded the benefits accruing from continuing the trust. In Webster v. Bush k the unexpressed reason for creating the trust by will was the fact that the beneficiary was mentally incompetent and the court ordered a termination of it on oral proof that that reason no longer existed. In Tilton v. Davidson 88 the settlor gave all his property in trust for the benefit of his two daughters, his only heirs, paying them the income for life and giving them the power to dispose of the corpus by will. It was not earmarked as a spendthrift trust, though there was no doubt that the settloi intended to prevent them from impairing the corpus; there was no gift over. The trust was terminated in spite of this intent. The mere fear of the court that the beneficiary would not use the funds wisely does not seem sufficient to deny the termination of the trust. 8 9 So, where a trust is created for the widow of testator and she elects to take what the law will give her, rather than under the will, the trust may now be terminated.°0 An active trust, created for the support of the testator's children, may be terminated When they leave home and marry. 0 ' The trustee is not concerned in the question personally whether or not the trust should be terminated.
2 So, where land is held in trust for purposes of a cemetery, and never is used in that way, or such is later abandoned, the trust may be terminated. or not a trust should be terminated whenever the beneficiaries are all sui juris, though the trust is active, if they all join in seeking that result, still there are situations where the settlor has a right to say that the trust shall continue until certain purposes are accomplished.
Thus, a trust created for the sole and separate use and benefit of a married woman should not be terminated while the husband is living; 04 nor one created to preserve contingent interests;93 nor one where minors are the beneficiaries, even though the trustee and the cestuis consent; I nor where property has been placed in trust for sale, the proceeds to be used for a certain charitable purpose, should the trust be terminated, until it is clear that the object cannot be accomplished;3--nor one where some, but not all, of the beneficiaries have died; v5 nor one where the trustee pays the income to the cestui with an absolute discretion to pay him the principal or a part thereof.P In Owen v. GilchrWst' 0 a Missouri corporation conveyed its property to a trustee in order to avoid the law preventing a corporation from holding the property under certain circumstances. The trust was active and the trustee was given discretion as to the sale of the property. Thereafter a majority of the cestuis requested him to transfer the property to a new trustee, which he refused to do. They brought an action to terminate the trust. It was held that the trust should not be terminated so long as it was active and the object was unaccomplished, and there was a possibility of its being carried out. Some states permit the property to be held in trust for the benefit of majors for a period of years, when an absolute vesting of the legal title in the beneficiaries is provided after the period has elapsed.' 0 ' But this problem is discussed infra.
If a trust is not spendthrift, and is given for the life of the beneficiary only, and there is no gift over of the corpus, and if, further, the life beneficiary takes the corpus as heir or distribu- tee, such beneficiary may call for the legal title even in Pennsylvania, though the duties of the trustee may be active.102 This is the English view.
1 0 3 But usually the Pennsylvania courts will find the trust to be spendthrift.' T The same problem arose in Massachusetts where the life beneficiary of the trust (there being no gift over of the corpus) was one of the two heirs. The cestui purchased the other's share in the remainder and mortgaged the premises. It was held that the mortgagee acquired a valid legal interest. This case however is complicated by the fact that on failure of the trustee named by the settlor to qualify, but after the mortgage was made, the beneficiary was appointed trustee and a merger occurred. 0 5 Pennsylvania makes a nice distinction between the gift of the gross rent or income, and of the net rent or income, 00 which means substantially that if the trust is active it will not be terminated, thus contradicting the view expressed above. So also in Tennessee, the active duties of the trustee prevented a termination of the trust, though the cestui was sole heir, the court having found sufficient ear-marks to show an intent to create a spendthrift trust. 1 07
A private trust may well be terminated on the death of the trustee, particularly when large discretionary powers of a personal nature are thrown upon the trustee. It is then asserted that the discretion of the individual trustee was stipulated for, and on his death another will not be appointed. 1 '
The disclaimer by a trustee should have no effect upon the beneficiary's Pa. 134 (1878) . For the case where a trust is charitable and the settlor has imposed large discretion upon the trustee but the latter dies before the discretion is exercised, see Thompson's Estate, 282 Pa. 30, 127 Atl. 446 (1925) . In Fidelity Trust Co. v. Alexander, 243 Fed. 162 (C. C. A. 3d, 1917 ) the doctrine was probably improperly applied. The trustee repudiated the trust without notice to the cestuis and the property was distributed under his will. The statute of limitations was held to run in favor of his executor. It does not appear that the settlor intended the trust to terminate with the death of the trustee. Cf. Slevin v. Brown, 32 Mo. 176 (1862). But cf. Cary v. Cary, supra note 52. interest, nor cause a termination of the trust where one has actually been created. 00 In general, where a trust is terminable at the request of a single cestui, it should also be terminable at the request of several, though carrying out the petition requires a conveyance in parcels. It was Lord Eldon's view that a trustee could not be compelled to convey the trust property by other descriptions than those by which the conveyance was made to himself; that is to say, he was not under a duty to convey in parcels." 0° This view was followed substantially in an Illinois case, 11 where the court said that an unpaid vendor need not convey in separate parcels, and to different persons, premises he had contracted to transfer to the vendee. The reason in this particular case probably was that, though the unpaid vendor had forfeited his right to receive the purchase money, yet it was felt that he owed the strict duty to convey only, and his duty was measured strictly by his agreement. There is a similar declaration by the Texas cort with respect to conveying in parcels." 2 -But here the trust was for the benefit of the children of A, and some only of the interests were vested, the others being still contingent. It is intimated, in Tayflor v. Gravg,'" that the dictum of Lord Eldon did not later prevail in England for it is there said that the equitable owner is entitled to call for partition if he is in a position to ask for the legal estate, but the parition should be refused where the granting of it would prevent the carrying out of the purposes of the trust, as where the trustees are to work certain quarries, the subject matter of the trust. These active duties prevented a partition among the beneficiaries. Where the income of a trust is payable for the benefit of X and his family, X does not have a separable interest, though the trust may not be spendthrift.:
If the trust is spendthrift, one of the cestuis cannot have a partition. 1 " If property is given to trustees, who at the same time are three of the five cestuis, and they are required to sell the same, they cannot have a partition prior to the sale."2 6 Under ordinary circumstances, there can be no great hardship in requiring a trustee to convey to several assignees in severalty, as the costs are always paid by the cestui. Not infrequently the trustee petitions to be allowed to convey in parcels. 1 7 A petition for partition is maintainable even though the purpose of a trust has not been accomplished, when it is shown that such purpose is no longer possible of accomplishment. In Williams v. Thacher, 1 8 where the trust property consisted of a mansion house, as well as other property held in trust for the benefit of several persons, the property was all partitioned except the mansion house. But generally there can be no partition prior to the time provided in the trust instrument, except in those jurisdictions which permit the cestuis to call for the legal title when they are all suii juris and consent.
CONTINGENT EQUITABLE INTERESTS
Just as there may be legal contingent remainders, so there may be equitable contingent interests.
11 9 In Cary v. CTry 120 the gift was in trust for the benefit of A for life, then the legal title to the heirs of A. It was held that the four living sons sufficiently represented all possible contingent interests, at least for the purpose of petitioning for the appointment of a new trustee. Even though there may be contingent interests, the settlor may have the conveyance set aside, where the trust was not intelligently made, without independent advice, or there was mistake or fraud in its execution.1 himself and his wife for life, remainder in trust for the children of the marriage. Assume further that there are now no children of the marriage, and the wife has reached an age at and beyond which women do not normally bear children, and the settlor and his wife wish to have the trust terminated. May they succeed? Further, may medical testimony be introduced to show that because of an operation or for physical ailment or for other reasons, including that of age, the wife cannot bear children and thus avoid the rule of Folk v. Hughcs,1 -3 and have the trust terminated? In Ricwrds v,. Safe Dcposit & Trust Co. 2 the wife was fifty-three years old, but it was held that such evidence was inadmissable. But the English rule in equity is different. In the case of In re White= 12 a wife was presumed to be past the period of childbearing, her one child having been born twenty-four years before. A long line of English chancery cases have expressed the same view, and allowed the trust to be divested, or a possible contingent interest to be cut off, in cases where the ages vary from forty-nine to seventy. Perhaps the earliest case is Lc;2g v. Hodges, 12 where the age was nearly seventy.
It is submitted that there is no sufficient justification for a court of equity to follow for centuries the rule of the strict law, and that good policy calls for the termination of such trusts under these circumstances. There is no reason why the law 12 (1912) (age seventy; case in equity; court thinks rule may be due to the indelicacy of the acts to which an inquiry about sterility might lead); Rand . should not subserve the interests of those who call for the legal title.
The interests may not be contingent if the rule in Shelley's case is applicable, and it may be applicable to equitable estates. 12 So, where a trust is created to pay income to A and her sons B and C for life, and after their decease to their heirs, an equitable fee is created.
1 8 It does not apply where the gift to life tenant consists of the net rent."3
Where husband and wife conveyed their land to T for benefit of the husband and wife for their lives and the life of the survivor, with power of appointment in the husband among their issue, and, if no issue, then as the husband should appoint by will, and if no will, to his own right heirs, the trustee reconveyed to the husband, and this discharged the trust. So, when husband and wife subsequently conveyed to L, and L contracted with D to sell the same to him, specific performance was decreed against D, since the husband had an equitable fee prior to the reconveyance by T and the trust was discharged by the reconveyance (under order of court). The power in the husband to appoint was likewise destroyed.1 30 Suppose S conveys to T for benefit of X for life, and T is to convey to X's appointee by will, and if no will, to X's heirs. X conveys the equitable fee to C, and the latter appoints the remainder by will to plaintiff, who sues C in ejectment. Ejectment will not lie, since plaintiff does not have the legal title, 1 31 and the duty to convey is an active duty, and trust continues until it is performed.'
The rule does not apply where legal title is given to a trustee for the benefit of A for life, and on his death legal title to A's heirs."2 The same point is made in Eshbach's Estate," 3 and the mere receiving and paying over does not make a trust active. Some discretion is required to make a trust active., 4 So, when S declared himself trustee for his son A for life, but S was to enjoy the income for his own life, remainder to the heirs of A, and A predeceased S, it was held that the interest of the heirs of A was legal, but A's life estate was equitable, and so the rule did not apply. 35 
THE TRUSTEE AS CESTUI
No trust is created where the same person is named as both trustee and cestui, be the intention ever so clear1 3 1 This is really not a merger at all, as it is sometimes called, because the legal and equitable interests have never been separated. (Although some courts hold that a trust exists where the sole trustee is also sole cestui for his own life, remainder over at his death) . 137 It makes no difference that the settlor has earmarked the trust as spendthi-ift. 1 3 If the trustee is a nephew, and also one of the cestuis, and the will contains an additional provision that the residue is to be distributed between testator's nephews, he cannot distribute a share of the residue to himself.' 5 If T is made trustee, and is to have a given proportion of the trust income for his life, residue to be paid to others, it is held as to his portion that no trust was created.8o
Generally, where the so-called trustee takes the income for life and there is a gift over of the corpus, there is no trust, as the so-called trustee takes a legal life' estate and the remainderman gets a legal remainder.' 4 ' California seems to hold that a trust is created,' 42 although there would be the same result if no trust had been created, and there seemed to be no object to be subserved by a trust which would not be achieved at law. It is frequently held, especially in New York, that if the cestui is named a co-trustee with another, and the other fails to qualify but the cestui does qualify; or if the original trustee fails to qualify or dies, and the cestui is thereafter named as trustee, a valid trust was once created and will be continued. That is to say, the court will not correct the settlor's own error in failing properly to create a trust, but if a merger arises not due to the settlor's error, the court will prevent the merger from having effect. 143 But the court will not permit such a cestui-trustee alone to exercise a power of sale.
In Miller v. Rosenberger 11 4 a plot of ground had been conveyed to certain trustees to be used for the benefit of an unincorporated town, so that the trustees were also some of the beneficiaries, but no merger arose.
MERGER
There are various situations where the whole legal estate and the entire equitable interest come together in the same person and the trust is accordingly extinguished by a merger 4 1 So difficulty disappears." It is submitted that it is difficult for one to be sole trustee for life for one's sole benefit though the income may be subject to a charge. Cf. Irving v. Irving if the sole trustee conveys to the sole cestui, or if the sole cestui inherits the legal fee, the trust is terminated,*" except where the trust is spendthrift, or the cestui's interest is inalienable by statute. If the trust is spendthrift, equity will prevent a merger, 149 and sometimes such transfer is held void though there are no earmarks of a spendthrift trust.1lo
Similarly, if the cestui releases to the trustee, there is a merger. 151 Thus, in Cznbinghio v. Bright, -S purchased certain lands for development purposes and gratuitously declared himself trustee of it for four others. The latter conveyed to S their interests, and the land was thereafter held to be subject to attachment for the debts of S. There is the same result when the trustee inherits the equitable interest. Although equitable interests, as against the bare legal title, have been of growing importance, and the tendency has been to give effect to the former at the expense of the latter, as if the cestui were the real owner, yet courts have shown no yielding to this tendency in the case of ancestral estates, when the legal estate is derived ex parte paterna and the equitable interest comes ex parte nweterna, or vice versa. In this situation the two interests merge, and the heir who derives his claim from the legal title holder always prevails. There seems to be no merger at common law when the trustee dies without heirs, and the legal estate escheats to the lord. The latter comes in the post, and by title paramount to the trust, and the equitable interest ceases to exist. Likewise, when the equitable life tenant surrenders to the legal remainderman, or where the latter releases to the former, or where both convey to a third person there is, properly speaking, no merger. The intervening legal estate of the trustee prevents a coalescence. When, under these situations the trust is held terminable, it would seem to be because the trust purpose can no longer be fulfilled.
TERMINATION BY THE SETTLOR: THE TENTATIVE TRUST: DEATH OF SETTLOR
If S deposits money in a savings bank in his own name as trustee for A, and later dies with the passbook in his ovm possession without withdrawing the deposit, does A get the money? Assuming that there is no further evidence either way, New York says, and it has been made statutoly there now, that this is a tentative trust which becomes irrevocable at the death of S, but only then. New Jersey says that the tentative trust theory conflicts with the Wills Act, and Massachusetts says it may be a trust, but if nothing more appears, the trust is not made out.
It has been said that the decision in the case of Matter of Totten'1 6 3 was excellent as a piece of legislation, but deplorable as a matter of law, in that it violates fundamental principles. It does seem to be entirely desirable that such a practice should be recognized, whether by statute or by the courts, but is there any logical basis upon which such a result can rest apart from statute?
To the present writer it would seem that when S makes a deposit in trust for A, this is an unequivocal declaration; not a promise of a future gift nor even of a present gift, but a conveyance without transmutation by S to A under the doctrine of Ex parte Pye. 0 4 This is not the whole of the story, for the custom calls not merely for a present transfer of the equitable title, but also for the power in S to revoke such a transfer, either in whole or in part, as to interest accumulations or principal or both. Is it possible, consistently with generally recognized principles, to transfer the title and retain power to recall it, without a written reservation of such power? 'c ' We have seen that when the trust purpose is accomplished, it may be terminated. It is no objection to the existence of a valid trust that the settlor reserves power to revoke it. It is also seen that where the settlor creates a trust for his own benefit, without giving an interest to any other person, the tendency is to hold that he may revoke the trust at will, though not so if others are interested. What is really peculiar then,. about the savings bank trust, is that though another person is interested, still the settlor may revoke it. There is no sufficient reason why a practice may not be recognized in such cases which contemplates a general power of revocation, and which has the same potency as an express reservation of power. It is clearly a solution which meets the needs of many persons, and if the desire of S cannot be carried out, there should be good reason for failure to allow S his own way.
It would seem clear, however, that if the trust is in fact tentative, and title does not pass finally till death, as in New York, then the objection raised by the New Jersey courts is sound, the transfer is testamentary.'", Massachusetts 10T rates such a transaction along with the gratuitous assignment of choses in action, and requires something further to be done to prove the intent of S to create a trust, and compares this with Cook v. Lum 1 8 and Stevenson v. Earl.21 0 But to require the delivery of the pass book is to require a completed gift, and not a trust. A is then in the same position he would have been in if the deposit were in the name of S only. It has also been held that if S deposits in the name of A only, and keeps the book, still the gift is complete. But a gift of the legal interest in the tentative trust cases is not intended, and, except in Massachusetts, it is not generally held that notice to the cestui is necessary to complete the trust. 170 Under the Massachusetts view, "S in trust for A" is ambiguous standing alone. S may have deposited his own funds in this manner because he already had as large an account in his own name as the bank's by-laws permit; or there may be many other reasons for such form of deposit. As a consequence, evidence is admissible to show quo aizimo the deposit was made. This seems to the writer as objectionable in its way as the New York view. How is the form of the deposit equivocal? Why should his secret and contrary intent, if any, control the statement so written at his special request? The form is certainly less equivocal than that in ex parte Pye, and exactly equivalent to the written statement, "I hold this property in trust for A." ' ' The only equivocal thing has to do with the question whether a power of revocation was or was not intended to be reserved. New York will not permit evidence of oral declarations to explain the form, and this seems sound. In all these cases, if the settlor having established a valid trust, does not put an end to it by his own act prior to his death, the latter event will make it possible for the cestui to call for the corpus of the estate.
DUTY OF THE TRUSTEE TO CONVEY After the death of the life beneficiary, the trustee being given the duty at that time to sell and distribute the proceeds, a conveyance would be necessary in order to pass a good title.7 2 But in Lee v. Oates, 1 3 where the trustee had died, it was held that action without a deed and without the delivery of any document which represented the chose Harris v. Cornell, 80 Ill. 54 (1875) (where debts of bankrupt are outlawed and the purposes of the assignment are accomplished, the assignee loses title and former bankrupt is reinvested with legal title). Compare the case where a mortgagea has persons and those* created by the settlor, so they should distinguish between trusts established by a third person for the benefit of a sole cestui, the presupposition of the Claflin doctrine, and those instituted by the cestui for his own sole benefit. The latter trust should be freely terminable without rhyme or reason where the beneficiary is sui j]zris. It is the failure to note the distinction as to the identity of the settlor that leads courts to reach the same result in the latter two types of cases. Of course, the settlor-cestui may alienate his equitable interest though at a heavy sacrifice, and creditors may reach it. The attendant loss furnishes a most serious objection to the view that such a trust is irrevocable by the cestui. The writer suggests that there is a policy of the law utterly opposed to the proposition that a man can settle property on himself solely, and put it beyond his own reach.
The writer believes that the so-called tentative trust is sound in theory even without a statute, and that it meets a business need. The trust is created at the moment of making the deposit. The law of commercial paper was developed through the custom of merchants. The law does not, or should not, reach a point where it may not be modified by commercial practice, and such practice gives warrant for the revocation of the tentative trust where no such power is expressly reserved. On the other hand, courts of equity in particular ought not to stand overlong on outworn formulas, as is done in the protection of a class of conceivable contingent interests above described.
It is desirable to distinguish between a merger proper, where the equitable and legal interests in property once separated come together in one person, and the case where originally the same person is named both trustee and cestui. In the former situation equity may prevent a merger in a proper case. It seems evident also that, in the case of ancestral estates, too much reverence continues to be paid to the form, and too little to the substance. In any event a private trust should terminate when its purpose is accomplished, or the object has failed. The power of chancery to modify, or even terminate, a private trust contrary to the expressed intent of the settlor, where an unexpected situation has arisen, should be exercised when the equitable grounds are clear.
